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1.0

INTRODUCTION

The Department for Communities and Local Government (DCLG) has tasked the
National Improvement and Efficiency Partnership (NIEP) with channelling knowledge
and providing expert advice in the areas of procurement, asset management and client
leadership, as part of the Capital and Assets Pathfinder programme (CAP). This guide
helps support local authorities and their partners to implement the CAP approach by
providing high level information on how to procure the chosen vehicle (managed
construction frameworks, formal construction tender or complex / joint venture projects
with the private sector). A summary of each procurement vehicle is provided including
typical procurement processes, client structure, timescales, expertise required, cost,
benefits, drawbacks and associated risks.

CAPITAL AND ASSETS PATHFINDER PROGRAMME

DCLG's Capital & Assets Pathfinder programme aims to help localities make more
effective use of their public estate. Eleven pathfinder areas have tested a customer-
centric and place-based approach to asset management and capital investment. DCLG
has developed a case to demonstrate the potential benefits of a commission-led
approach to capital and assets in the public sector. DCLG estimates that an ambitious
approach could achieve up to £35 billion savings on assets across the country over the
next 10 years. The pathfinders are working with central government to co-design and
deliver a new capital and asset strategy that will improve services and deliver a better
outcome for the public.

Each pathfinder has been tasked with preparing customer demand, capital and asset
maps for all public sector estates in their locality. DCLG are currently coordinating the
production of a Public Demonstrator map of all assets across the public sector. The
mapping exercise has assisted in identification of opportunities by integrating customer
insight intelligence with local asset portfolios. Pathfinders were also required to
articulate a future vision and long term strategy for their area, outlining how innovative
finance and procurement solutions could be implemented to deliver the future strategy.
The NIEP has worked closely with DCLG and Local Partnerships in preparation of this
guide, which forms part of a suite of documentation for pathfinders and should be read in
conjunction with Local Partnership’s Guidance for Local Authorities — Capital
Investments, Regeneration and Joint Venture Report which provides guidance on
selection of procurement and finance vehicles.

For more information about the CAP programme, please follow the link below.
http://www.communities.gov.uk/localgovernment/decentralisation/capitalassets/

THE NIEP

The NIEP for the built environment was formed in September 2009. Its objective is to
bring together nine Improvement and Efficiency Partnerships to build upon their success
to date by sharing best practice nationally, with the aim to further raise the performance
of local government’s management of assets and procurement of building and highway
projects. The NIEP delivers benefits through four workstreams, one of which is the
‘Procurement and Skills Workstream’. The Procurement and Skills workstream has
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developed best practice models for procurement of assets and building projects and
identify critical design features of managed frameworks as a vehicle for intelligent
procurement. The NIEP seeks, through a set of objectives centred on the agenda for
localism, efficiency and sustainability, to encourage the procurement of assets and
building projects in a more efficient, sustainable and innovative way. This is achieved
through sharing best practice and developing opportunities for local businesses which
will ultimately deliver value for money for clients, end users and the local community. For
more information please follow the link to the NIEP website:
http://www.niepbuiltenvironment.org.uk/index.html

5/38



2.0

PURPOSE OF GUIDE

The purpose of the guide is to provide a high level summary of three procurement
vehicles and general guidance on how to procure either of these chosen vehicles
(frameworks, formal tender or complex/joint venture). The guide is aimed at local
government and public sector bodies who are considering embarking on their own
capital and asset projects. The target audience is not construction/property or
procurement professionals but the decision makers and others who need an
understanding of the choices but who may be unfamiliar with construction and property
procurement. The guide includes a summary table of procurement vehicles (Section 3)
and a more detailed analysis (Section 4), of each option including:

Typical client structure
Procurement process
Anticipated timescales

Level of client expertise required
Cost

Potential risks

Benefits

Drawbacks

O O O OO0 o o o

Please note that the guide does not cover the options available to procure design and
consultancy services, however this may be considered as future addition to the suite of
guidance for capital and asset pathfinders.

It should be noted that due to the complex and unique nature of construction and
procurement vehicles, this guide should only be used as a reference and starting point.
For specific project or programme advice, please contact the following NIEP
representatives in your respective region:

South East & London
Keith Heard — keith.heard@hants.gov.uk

East of England
Peter Geall - peter.geall@essexcc.gov.uk

East Midlands
Mark Robinson - MarkR@scapebuild.co.uk

Yorkshire & Humber
Steve Baker - Steve.Baker@eastriding.gov.uk

North West
John Lorimer - j.lorimer@manchester.gov.uk

North East
lan Taylor - lan.Taylor@nepo.org

South West
Jon Williams - jon.williams@devon.gov.uk

West Midlands
Adrian Rowlands — adrian.rowlands@birmingham.gov.uk
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3.0 SUMMARY OF PROCUREMENT VEHICLES

The following table summarises the key considerations for each of the three
procurement vehicles available to implement CAP projects. Further general guidance
on each procurement vehicle is provided in the sections following the summary.

Collaborative Formal Tender Joint Ventures/Complex
Frameworks Projects with Private Sector

Definition Consist of a number of Formal tender procurementis | Joint ventures (JV) are when the
pre-qualified suppliers or | either where the design and resources of an interested party
contractors captured construction are provided require reinforcement from one
within a “Framework separately (i.e. not an or more like-minded
Agreement” to provide a | integrated approach) or for organisations to achieve the
defined service which is Design and Build. The design strongest resulting organisation.
set out when the is undertaken by a team JV's with private sector
framework is procured, separately appointed by the organisations are a means to
This kind of framework is | client, with construction by a sourcing funds, securing skills,
developed along the contractor normally tendered transferring risk and delivering
principles of partnering on a fixed price, lump sum complex programmes of
and collaboration basis. Detailed specification investment and premises
between contractor, and full design drawings are disposal.
design team and clientto | prepared by the client's
develop the design, consultants or a set of client
programme, cost and requirements prepared in the
procurement strategy. case of design and build.

Typical Client Client (commissioning Client has to source the capital | Where there are multiple

Structure party) is likely to be funds to pay the contractor and | authorities or bodies forming the
required to sign up to an | a construction contract is client consortium it is essential to
agreement to use the signed between the client and | define how the client
framework which will contractor. Client takes organisation will function
include abiding by its possession of the resulting including delegated powers,
governance. development, occupies and reporting arrangements and

services all costs and liabilities | approval regimes. It is critical
Client has to source the associated with the that the client structure is clear
capital funds to pay the development. and relatively simple with
contractor and a responsibilities, authority and
construction contract is accountabilities defined.
signed between the
client and contractor. Where there is only one public
Client takes possession authority or body being the client
of the resulting the adopted governance regimes
development, occupies of that client will need to feature
and services all costs in the prospectus offered to the
and liabilities associated market place.
with the development.

Level of Normal professional Normal professional expertise; | Expertise in a number of fields

Client expertise with likely to require professional required i.e. legal, commercial,

Expertise experience of working advice in connection with a full | accountancy, procurement,

Required collaboratively. procurement process under property valuation etc

the European Regulations,
together with legal support;
beneficial to have a
construction commissioning
professional within the client
organisation.

Procurement Framework call-off: Restricted Procedure: Competitive Dialogue:

Process Identify suitable OJEU thresholds for works Pre-qualification /short listing
framework to access, the | currently as £3.927m (PQQ) via OJEU publication
overall procurement Pre-qualification /short listing followed by Invitation to
exercise is reduced (PQQ) via OJEU publication Participate in Dialogue (ITPD) to
significantly. followed by Invitation to minimum of 3 suppliers.

Clients needs to satisfy Tender (ITT) to minimum of 5 Requirements and solutions
themselves that the suppliers. Based on fully developed through the tender
procurement of the defined client requirements process through dialogue
framework is compliant
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with the procurement

regulations.

Anticipated 4-8 weeks to appoint a 4 to 9 months 9 to 30 months

Timescales contractor, potentially
15% saving on overall
programme

Selection Selection of contractor is | Contractor selection via a Public Authorities will normally

Process via mini competition or single or two stage tender, seek to appoint a Joint Venture
allocation normally awarded on a lump (JV) partner through Competitive

sum fixed price contract Dialogue which is a structured
bidding process under
competition between a pre-
determined numbers of qualified
bidding parties (minimum 3) who
are required to progressively
develop proposals during a pre-
defined period. Bidding consortia
are required to progressively
evolve and fine tune proposals
spanning; design solutions,
financial arrangements,
contractual proposals and
service solutions as well as other
critical factors specified in the
‘descriptive document’, bids are
assessed against specified
selection criteria.

Contractual Construction contract Construction contract between | In its simplest form a Joint

Arrangement between client and client and contractor Venture may involve only two
contractor parties who can deliver all that is

required to satisfy the objectives
of the project / programme
prospectus.

Or it may involve a range of
public sector organisations that
form a Commissioning
Consortium (client) who engage
a strategic partner that may itself
be a Special Purpose Vehicle
(SPV) made up of two or more
Private Sector organisations.
Either way the result will be a
Joint Venture Company (JVC)
needing to be established and
managed within tightly drawn
structure, having governance
regimes that are both appropriate
and capable of accommodating
change.

Cost Minimal (i.e. 5-10% of Typically £200k for a single Dependant on complexity but
running a formal tender project, more for complex significantly more than restricted
via the restrictive projects or programmes procedure
procedure

Benefits o Earl contractor 0 The tender returns often o Ability to flex the model

involvement reflect the market at the time subject to the terms of the
o Fast track of tender which can either be agreement
commissioning a drawback or benefit in a 0 Opportunity to build a true risk
o Access to proven rising or falling market, for sharing, partnering culture
expertise from pre- clients or contractors 0 Ability to access and develop
vetted supply chain depending on which wide ranging professional
contractor direction the market is skills via the JV supply chain
o Engagement of SMEs moving. 0 Ability to raise funds subject

and apprenticeships
through frameworks
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Efficient and
economic design
(buildability)
Efficiency incentives /
monitoring for poor
performance
Disputes managed
within the framework
Structured learning
and continuous
improvement regimes
Knowledge of on-site
arrangements and
controls — fewer one
off disruption events
Fixed overheads and
profit are very
competitive due to
overall buying power/
long term frameworks

Drawbacks

Defined list of
contactors, not able to
refresh easily
Frameworks require
sufficient throughput
to maintain
engagement by
contractors
Requirement to work
within the governance
of the framework
Differing quality and
effectiveness of some
frameworks i.e. those
that are not actively
managed

o Projects are often delivered
late and over budget

o Typically adversarial in
nature

0 OJEU procurement process
is lengthy compared to
framework procurement

o Projects do not always get
the benefit of contractors
input to improve the product

0 Unlikely to form a long term
relationship with the
contractor

Need to demonstrate value
for money is being achieved
for all transactions.

The ability to keep the model
‘fresh and modern’ can be
challenging.

Ensuring critical success
factors are both relevant and
appropriate.

Levering best value from
asset sales or asset transfer
Securing the services of
professional outside the JV
supply chain — choice
constraint.

The JV may have difficulty
raising funds should the SPV
making up the JV partner
come under commercial
pressure

Time consuming, costly and
intensive for both sides
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4.0

4.1

PROCUREMENT VEHICLE GUIDANCE

As public sector finances are reduced during difficult economic times, it is even more
critical for authorities and public sector bodies to work together to save money.
Savings can be made through more intelligent procurement. Where there is limited
capital, the public sector can work with the private sector to explore alternative
private-public partnerships and funding models that are mutually beneficial. Pooling
of receipts through shared governance and asset management models can provide
the necessary capital to jointly invest into existing public sector assets.
Refurbishment, extension or new build projects can be delivered most efficiently
through existing managed construction frameworks which offer market leverage with
additional wider localism and sustainability benefits of SME engagement,
apprenticeships and improved carbon reduction. This has been recently evidenced in
the NIEP 2011 Benefits report, refer to the link below:
http://www.niepbuiltenvironment.org.uk/documents/NIEPTheBenefits09022011FINAL2.pdf

The purpose of the guide is to provide a high level summary of three procurement
vehicles and general guidance on how to procure either of these chosen vehicles
(Collaborative Construction Frameworks, Formal Construction Tender or Complex
Projects / Joint Ventures with the Private Sector). The guide is aimed at local
government and public sector bodies who are considering embarking on their own
capital and asset projects.

COLLABORATIVE FRAMEWORKS
4.1.1 Description

These arrangements comprise a number of service providers who have been
appointed to a “Framework Agreement” to provide a defined range of construction
services, as set out under the terms of the framework The maximum duration of such
a framework under the Public Contract Regulations is normally 4 years (unless in
exceptional circumstances). The intention is that multiple projects will be procured
over this period by a system of competition or call off dependant on the framework
terms.

The use of collaborative frameworks for construction projects was promoted by the
Latham and Egan Reports at the end of the 1990’s, as a way to achieve a more
integrated approach to construction delivery. These reports recommended the
establishment of supply chain partnering frameworks, to encourage long term
strategic procurement. In response, a significant proportion of major capital spending
through many Government Departments and Local Authorities has been
systematically procured through such frameworks. Many of these have been
developed to incorporate their own versions of supply chain partnering.

Examples of this type of collaborative construction frameworks include:

0 Managed frameworks within the NIEP community including the South East and
London Construction Framework through Improvement & Efficiency South East
(iESE), East of England (Smarte East), East Midlands Property Alliance (EMPA)
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| SCAPE, Yorkshire & Humber (YORDbuild), North West Construction Hub, West
Midlands Contractors Framework, Constructing West Midlands, South West
Constructors’ Framework and North East Procurement Organisation (NEPO)

0 HCA Delivery Partner Panel, Procure 21+, Frameworks Scotland

4.1.2 Typical Client Structure

The client (commissioning party) will need to sign an agreement to use the
construction framework which will include abiding by its governance arrangements.
The client is required to source the necessary capital funds to pay the contractor and
a construction contract is signed between client and contractor. The client takes
possession of the resulting development, occupies and services all costs and
liabilities associated with the development.

4.1.3 Procurement Process

The first step for clients is to identify the construction frameworks that are available to
use. To be eligible to use a framework, the client must have been named as a
prospective framework user and the project needs to fit within the existing scope of
the contract. Where there are a small group of public sector bodies forming the
client; each should identify which frameworks they have signed partnering
agreements with and are eligible to use.

The client will need to ensure the construction framework has been procured in
accordance with Public Contracts Regulations (‘the OJEU process’) and the
framework governance and procedures meet the client's own requirements.
Guidance will generally be available from procurement professionals employed by
the frameworks (typically, the ‘Framework Manager’). A key benefit of frameworks is
that as long as the framework has been procured in accordance with Public
Contracts Regulations, a significant element of the procurement process has already
been dealt with enabling a rapid route to market for clients.

Framework providers are principally concerned with providing built solutions and
construction contracts, they will not generally provide guidance on what form of
building best meets the client’'s needs. The client will need to have established the
strategic business need, identified funding sources, formed a clear brief, identified a
Senior Officer, key stakeholders and had preliminary drawings and a description of
the project produced. A benefit of engaging frameworks that have dedicated
managers is that they offer a broad range of support to clients including the above.

Framework projects are procured by a system of competition or call off dependant
upon the framework governance and in accordance with the framework agreement.
There are a number of forms of competition or call off arrangements used by
frameworks. An example is whereby the client prepares a set of mini competition
documents and the framework suppliers/contractors are then invited to respond to
under tender conditions. The responses are then assessed and scored by a team of
appropriate individuals consisting of members of the client team with guidance
typically provided by the framework manager.
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Please note that a major benefit of utilising managed frameworks within the NIEP
community is that you can call upon the partnership’s support and expertise to help
facilitate projects.

4.1.4 Anticipated Timescales

One of the greatest benefits of utilising construction frameworks is the savings on
overall programme, as Public Contracts Regulations timescales have been
addressed through the framework procurement. Typically from having basic tender
information available, accessing a contractor should take circa 4-8 weeks although
this is very dependant upon the framework chosen and complexity of the project.

Frameworks benefit from short procurement programmes, early contractor
involvement, rapid start on site and fast contract assembly. Evidence from iESE has
found 13% improvement on time predictability and the North West Construction Hub
has identified potential savings of 15% on programme by using construction
frameworks.

4.1.5 Level of Client Expertise Required

Clients are advised to ensure they obtain the necessary procurement and legal
advice to assure themselves that the procurement of the framework is compliant with
the Public Contract Regulations. Ideally, the client would also have a construction
commissioning professional within the organisation who has experience of working in
a collaborative environment.

Frameworks within the NIEP community can offer a full range of services and critical
friend support to clients if required, in order to support the framework call-off process.

4.1.6 Cost

Typically, clients or suppliers are required to pay a levy or membership cost to
access construction frameworks although this is not always the case. These levies
are paid to fund the original framework procurement exercise and to help fund the
ongoing framework management. These costs are minimal, typically 5 to 10% of the
cost of the pre qualification process under a formal tender over the Public Contracts
Regulations. In addition, there is the facility within frameworks to batch or group
projects to create even further cost and time efficiencies.

4.1.7 Potential Risks

The use of frameworks is a low risk strategy as projects are developed with a
partnering approach, often embracing collaborative forms of contract. Performance
KPI's and financial monitoring tools are utilised to record and capture quality and
financial performance over the duration of the framework. It should be noted that no
adversarial claims from contractors on any of the NIEP or HCA frameworks have
been made over the last four years and East Riding of Yorkshire Council have had
no claims for over ten years; this is set against evidence of increased adjudications in
recent years as construction activity has declined.
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4.1.8 Benefits

The benefits of this form of contracting are that the procurement process is efficient
and offers better value for money and reductions in cost, time and improved quality
through:

o Improved predictability of product and product quality
0 Aggregated purchasing and economies of scale

0 Fixed overheads and profit are very competitive due to overall buying power and
longevity of frameworks

o Standardised and streamlined processes with continuous feedback and
performance improvement

o Joining common projects into programmes of work

0 Shared skills and knowledge

o Early supplier involvement and reduced aborted work
0 Reduced burden, cost and time of procurement

0 Fast track commissioning of the supply chain contractor

0 Access to proven expertise from pre-vetted supply chain contractor

o Efficient and economic design (buildability) is achieved by the supply chain
constructor at a early stage to develop design

o Efficiency incentives / penalties for poor performance

o Disputes managed within the framework

0 Structured learning and continuous improvement regimes

0o Knowledge of on-site arrangements and controls — fewer one off disruption

events

o0 Decrease worklessness by providing training and employment opportunities in
public procurement including encouraging apprenticeships

0 Increase opportunities for SMEs and supply chains that will benefit the locality

0 Incorporate sustainability into the procurement process

o Promote whole life cycle assessment in the design process and reduce carbon
emissions

o Development of long term relationships on multiple projects (rather than one off
traditional relationship)

o Collaborative working

The NIEP community has a number of collaborative construction frameworks which
are regionally orientated across England. Please refer to Appendix A for details.
These frameworks are based on a managed collaborative approach and can be
utilised by public funded bodies identified in the original OJEU.

The HCA framework although orientated towards “homes”, in practical terms, can be
applied to mixed use schemes and others extended for use across all public sector
entities.

Framework arrangements eliminate costly procurement exercises for individual

projects whilst also providing benefits of early contractor involvement and effective

working with supply chains, all having a positive impact on delivering better quality
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4.2

projects for less money. Managed frameworks create efficiencies through a number
of initiatives including avoiding complex procurement processes seeking to apportion
risk, procurement aggregation, design standardisation, and sharing lessons learnt. It
should be noted that according to the Efficiency & Reform Group (ERG, formally
OGC) quality framework projects (including those within the NIEP community) cost
7.2% less than industry comparators.

Frameworks within the NIEP community are actively managed including knowledge
transfer and performance which has resulted in fewer defects, improved client
satisfaction, cost and time predictability. A further key feature of these frameworks is
to improve local social outcomes which are achieved by promoting engagement with
small and medium enterprises (SMEs) and implementing apprenticeship and training
programmes. Please refer to Appendix B for further details of the benefits of
collaborative procurement.

4.1.9 Drawbacks

The potential drawbacks from utilising construction frameworks include:

o Frameworks require sufficient throughput to maintain engagement by contractors
(may decline due to economic climate / reduced capital spend)

o Defined list of contactors, not able to refresh easily

0 Requirement to work within the governance of the framework

o Differing quality and effectiveness of some frameworks i.e. those that are not
actively managed

FORMAL TENDER
4.2.1 Description

A formal tender process is used either where the design and construction are
provided separately or together under design and build contract arrangement, based
upon specific client requirements. In the former, the design is undertaken by a team
separately appointed by the client, with construction by a contractor typically
tendered on a fixed price, lump sum basis. Detailed specification and full design
drawings are prepared by the client's consultants.

There are a numerous forms of contracting which are variants of the formal tender
arrangement including design and build, target price forms utilising either a single or
two stage tendering approach. The client should take the appropriate advise when
arriving at the form of tendering to be adopted.

In its normal form a single building contract will be agreed by the parties involved to
construct an individual or multiple buildings and at the conclusion of which the
agreement ends.

4.2.2 Typical Client Structure

This route represents a traditional approach with the client (commissioning party) has
to source the capital funds to pay the contractor and a simple contract is signed
between the client and the contractor. The client takes possession of the resulting
development, occupies and services all costs and liabilities associated with the

development.
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4.2.3 Procurement Process

The previous section on construction frameworks highlighted Public Contract
Regulations and the requirement to meet them. Public procurement in the UK is
regulated by the Public Contracts Regulations which establish the legal framework
for public procurement. They apply when public authorities seek to acquire supplies,
services, or works (e.g. civil engineering or building). They set out procedures which
must be followed before awarding a contract when its value exceeds certain
thresholds. The thresholds are regularly updated with the current thresholds being
£3.927m for works and £156,442 for services, although the latest thresholds can be
found on the ERG website:

(http://www.ogc.gov.uk/procurement _policy and application of eu rules eu procur
ement_thresholds .asp).

It should be noted that clients with projects under the threshold should still consider
the option of utilising construction frameworks as these can provide solutions for a
wide variety of projects ranging from minor works as low as £10k up to major
construction projects £30+m. Clients should also identify if there is any existing call
off contracts or pre qualified list of local suppliers (e.g. Buy Wiltshire, Build Norfolk
etc) that could be engaged to deliver the project.

The regulations are intended to open the public procurement market for supplies,
services and work within the EU to the broadest audience as possible. It is believed
that this is best achieved by competition and the rules are intended to ensure this
takes place within a set of universal guidelines. The ERG has excellent guidance on
policy and standards on its website:

(http://www.ogc.gov.uk/procurement _the bigger picture policy and standards fra

mework.asp)

There are four award procedures which are provided for in the Public Contracts
Regulations and require to be published via the Official Journal of European Union
(OJEV), these are as follows:

Open procedure

All interested parties may respond to the advertisement in the OJEU by tendering for
the contract. This is rarely used in construction/property procurement (public works)
due to the large number of suppliers that respond to advertisements.

Restricted procedure

A selection is made from those who respond to the advertisement on the OJEU and
only they are invited to submit a tender (invitation to tender) for the contract. This
allows purchasers to avoid having to deal with an overwhelmingly large number of
tenders, although large numbers still need to be reviewed in responses to the OJEU
advertisement. The restricted procedure also has the advantage that suppliers don't
have to spend time and resources completing an Invitation to Tender (ITT) that isn't
considered if they have not been short listed from selection criteria assessment.

Note - the restricted procedure also applies when procuring a construction
framework.
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Competitive dialogue procedure

A selection is made from those who respond to the advertisement on the OJEU and
then the client enters into dialogue with potential bidders (‘participants’), to develop
one or more suitable solutions for its requirements. The number of participants can
be reduced throughout the process, and only when the purchaser is sure that it has
one or more solutions that fulfil the requirement will it invite final tenders from the
remaining participants.

Negotiated procedure

A purchaser may select one or more potential bidders with whom to negotiate the
terms of the contract. An advertisement in the OJEU is usually required. This is
rarely used in construction/property procurement (public works) as it is based on a
small number of potential suppliers and is difficult to demonstrate that only one
supplier can meet the client’s needs. The negotiated procedure can only be used
where specific circumstances apply, which are set out in the Public Contracts
Regulations.

It should be noted that recent revisions to the Public Contracts Regulations now
specifically provide for framework agreements and electronic auctions for the first
time.

Although clients are required to adhere to Public Contracts Regulations, they must
also comply with their own individual rules of governance, regulations and best
practice.

Although projects can be procured under any of the procedures detailed above, the
vast majority are procured utilising the restricted procedure and for the purposes of
this Guide, Section 4.2 Formal Construction Tender details this process. Formal
Tender projects utilise the restricted procedure when the client’s team can fully define
their requirements as the procedure dictates. Clients who have not defined their
requirements would benefit from dialogue with supplier/market to identify the best
solution, encourage innovation through the tender process will generally utilise the
competitive dialogue procedure.

Section 4.3 on Joint Ventures / Complex Projects with the Private Sector provides
guidance on the competitive dialogue process. This guide will not cover open and
negotiated procedure in detail as they are rarely used for construction/property
procurement (public works) due to the large number of suppliers in the market which
does not suit those procedures.

Procurement Process for the Restricted Procedure

Under the restricted procedure, a tender advertisement (‘Contract Notice’) is placed
in the OJEU. Interested parties then have 37 clear days to register an interest in the
procurement, whereupon they are then sent a brief specification and a pre-
gualification questionnaire (PQQ) along with evaluation criteria. The 37 day period
can be reduced to 30 days if the European Union’s ‘simap’ web portal is used for
placing notices. The PQQ includes requests for financial information and other past
experience. Please note that the BSi have published a standard PQQ for
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construction related procurement (PAS 91: 2010) that should be used as the basis
for preparing a PQQ for Government Departments, agents, agencies, non-
departmental public bodies although there are a number of exceptions including
Local Authorities and Higher Education Intuitions, clients should check if they are
mandated to use this PQQ.
(http://www.bsigroup.com/en/sectorsandservices/Forms/PAS-91-Form-page).

The returned PQQ’s are evaluated according to the criteria and used to create a
shortlist of interested parties who will be invited to formally tender. Notices of
Exclusion are issued to unsuccessful candidates detailing how their PQQ
submissions were evaluated. Please note that the requirements of the letters are set
out in regulations and relevant case law (examples of important cases are SIAC v
NRA and Uniplex v NHS Business Services Authority but case law is always
developing).

Short listed companies (a minimum of 5) are then sent an invitation to tender (ITT)
document and evaluation criteria. Regulations require that tenderer's be given a
minimum of 40 days in which to return the tenders although there are a number of
actions which can result in this period being reduced including:

o The contractor documents being offered unrestricted full direct access by
electronic means from the date of publication (reduction by 5 days)
o The period being impractical for a reason of urgency (reduced by up to 30 days)

Please note in the vast majority of cases 40 days applies.

The ITT returns are evaluated according to the criteria and the highest scoring tender
is selected. Letters are then issued to each tenderer detailing how their tender was
evaluated. From the issue of the last letter, a standstill period is in place of 15 days,
reduced to 10 days if issued electronically. The stand still period is to allow for
challenges to the evaluation of tenders and no contract can be placed until this
period is complete. Finally, a notification of ‘Contract Award Notice’ is issued within
OJEU no later than 48 days after award.

Please note that the above acts as a general guide only and regulations are
continually updated and case law is altered.

Prior Information Notice (PIN)

Prior Information Notices are advertisements which are placed before the contract
notice is issued and the procurement process gets underway. The PIN notices can
be used to forewarn prospective tenderer’s of an imminent contract notice and obtain
feedback on the potential tender. The issue of a PIN allows for the reduction of the
time limit for return of tenders under the restricted procedure from 40 to 36 days,
provided the PIN was issued at least 52 days before the contract notice was issued.

Please note PINs also follow strict format guidelines under the regulation.
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4.2.4 Anticipated Timescales

Appendix D, which is sourced from the ERG, illustrates Public Contracts Regulations
compliant periods for a number of procedures.

The restricted procedure will take typically 4 to 9 months from issue of contract notice
to contractor appointment. This takes account for a 2 month period to evaluate
PQQ’s and ITT’s, two assessment periods, and for a number of local authorities final
award decision goes to Cabinet which frequently involves a 6 week cycle, followed by
the standstill period. It should be noted that should an unsuccessful tender challenge
the decision within the standstill period the contract is not executed until the
challenge has been dealt with or withdrawn.

4.2.5 Level of Client Expertise Required

The client will require an element of expertise in public procurement and possibly
legal support to ensure the procurement follows the Public Contract Regulations.
This expertise can be sourced in-house in a number of client organisations or
through external consultants. It is also beneficial if the client has a construction
commissioning professional within the organisation.

4.2.6 Cost

The cost of procurement under the restricted procedure can be lengthy and
expensive compared to construction frameworks. iESE and Building Magazine have
carried out research into the cost of following the restricted procedure and typically
cost per procured project is between £50k to £200k.

4.2.7 Potential Risks

Collaborative construction frameworks have been developed as a result unsuccessful
projects historically procured through formal tendering. Formal tendering can result
in an adversarial and claims orientated culture with parties to the contract acting
independently and in their own best interest. This can lead to programme delays,
increase in costs, claims and a project with significant defects. The client should also
consider the risk of legal challenge from unsuccessful tenderers based on Public
Contract Regulations not being followed.

4.2.8 Benefits

The tender returns often reflect the market at the time of tender which can either be a
drawback or benefit in a rising or falling market, for clients or contractors depending
on which direction the market is moving.

4.2.9 Drawbacks

Formal tendering and the resulting traditional contracts are familiar to the industry but
adversarial in nature. NEC contracts have moved some way to acknowledging and
addressing the issue with a more collaborative partnered approach to the way the
contract is administered.
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Projects are on the whole are handed over to the client at practical completion of the
construction, with the limitation of certain maintenance periods and the protection of
guarantees and warranties. It should be said that is often problematical to get a
satisfactory remedy should defects manifest themselves at a later date. It is
particularly difficult to establish responsibility once the building has been adapted,
extended or altered in some way (all are very common) thereby confusing the linkage
between cause and effect. The other drawbacks include:

o Public Contracts Regulations procurement process is lengthy compared to
framework procurement

Projects do not always get the benefit of contractors input to improve the product
Projects are often delivered late and over budget

Project and relationship treated as a ‘one off’

Do not encourage innovation (low risk approach often taken)

o O O O

It could be said that formal tendered projects do not encourage innovation as the
contractor is not introduced to the project until tender stage when the design and
budget are defined and is often too late to influence buildability decisions, material
selection and design detailing. The formal tendered approach is heavily reliant on a
fully coordinated and detailed design and specification. Any subsequent changes by
the client or design coordination oversight by consultants can lead to variation and
programme delays claims by the contractor.
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4.3

JOINT VENTURE / COMPLEX PROJECT WITH THE PRIVAT E SECTOR
4.3.1 Description

Joint ventures (JV) are common place in the private sector and are established when
the resources (land, funds, skills etc) of an interested party require reinforcement
from one or more like-minded organisations to achieve the strongest resulting
organisation.

Local Partnerships have prepared Guidance for Local Authorities — Capital
Investments, Regeneration and Joint Venture Report which provides guidance on
selection of joint venture procurement and finance vehicles. For further information
please follow this link:

http://www.localpartnerships.org.uk/userfiles/file/Publications/Capital%20Investment
%20Regeneration%20and%20JV.pdf

Joint ventures involving public and private sector organisations have been
progressively adopted for a variety of reasons including:

Sourcing finance

Securing skills

Risk transfer or mitigation

Delivering complex long term programmes of investment and premises disposal
Or a combination of the above

O O O O ©°

In its simplest form, a JV may involve only two parties who can deliver all that is
required to satisfy the objectives of the project / programme. On the other hand there
may be a range of public sector organisations forming a Commissioning Consortium
(client) who in turn engage a strategic partner that may itself be a Special Purpose
Vehicle (SPV) made up of two or more private sector organisations. Either way the
result will be a Joint Venture Company (JVC) needing to be established and
managed within a tightly devised structure, having governance regimes that are both
appropriate and capable of accommodating future change.

There are a number of types of JVs and the following is a summary of options
available:

Private Finance Initiative / Public Private Partner  ship (PFI /PPP)

PFI/PPP is where the public sector contracts to purchase quality services, with
defined outputs from the private sector on long-term basis, and including maintaining
or constructing the necessary infrastructure so as to take advantage of private
management skills incentivised by having private finance at risk.

0 Scale of development — PFI/PPP usually have a threshold value of circa £60m
with no ceiling value. Finance could come from private equity, bank debt or other
forms of borrowing, however the lowest interest rates are secured by floating a
triple A risk rated bond on the market. The larger the size of the bond the
cheaper the cost with the bond market indicating the cost of floating a bond is
not reasonable unless the value is around £60m. It should be noted that bonds
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of much smaller value have been floated successfully over the last 30 months,
however, the risk mitigation measures had to be robust.

o Transfer of operational elements — typically facilities management services

0 Substantial risk transfer from the public to the private sector

o High bid costs, extended timetable, lack of operational flexibility, highly
contractual and scarcity of investment funds are factors negatively impacting on
PFI / PPP as a preferred capital procurement model

Development Agreements

Development agreements are typical JV models where the interests of a developer
and those of a public sector client are combined to lever greater value i.e. a marriage
of adjacent sites, creation of enabling funds, increased development flexibility etc.

Strategic Partnering

Strategic partnering is used when the skills and resources of the private sector
partner enables the public sector client to deliver a programme of change where risk
and benefit is shared over a medium to long term period.

Local Asset Based Vehicles (LABV)

Where the public sector client is looking to utilise the value of its cash, assets, land
and buildings as equity with a private sector partner, delivering matched or balance
equity to fulfil the objectives of the ‘descriptive document’. The descriptive document
is a detailed document that defines a project or more usually a programme of
developments, what has to be delivered, prescribing the quality standards over a
defined time period, forecasting Capex and Opex implications appropriately geared
to utilise liquid funds, releasing premises overheads at the time when operational
property is decommissioned and capital receipts when asset sale is achieved. Within
a LABV matched funding prevails, across the JV the liquid value of surplus /
redundant estate is more difficult to define than cash, debt or borrowings. The
descriptive document evolves to become the key document that will inform / support
the business case. The descriptive document has parallels with an Employers
Requirements Document under a Design & Build form of traditional contract.

These vehicles are described as Local Asset Based Vehicles (LABV). Typically a
LABV will run for a period set by the complexity of the asset liquidation and
reinvestment, a 10 year agreement is not untypical.

4.3.2 Typical Client Structure

Where there are multiple authorities or bodies forming the client consortium it is
essential to define how the client organisation will function including delegated
powers, reporting arrangements and approval regimes. It is critical that the client
structure is clear and relatively simple with responsibilities, authority and
accountabilities defined.

Where there is only one public authority or body being the client the adopted

governance regimes of that client will need to feature in the prospectus offered to the
market place.
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4.3.3 Procurement Process

It is customary that the client will prepare an outline business case that demonstrates
by option appraisal which of the competing arrangements is the preferred solution.
Should a JV be determined as the preferred option, the benefits to be realised shall
form the basis upon which the prospectus for market testing shall be based.

Additionally the outline business case should consider:

o Criteria for the selection of the JV partner

0 Works and services the JV shall deliver

0 Land and assets are to transfer / be sold to the JV

o Whether an ‘exclusivity agreement’ or ‘first right of refusal’ for future projects is to
be included in a Strategic Partnering Agreement or similar

The scope and expectation of such action needs to be expressed in the JV
prospectus offered to the market place.

Public Authorities will normally seek to appoint a JV partner through a competitive
dialogue process compliant with Public Contracts Regulations although open and
restricted procedures should also be considered.

Completive dialogue is generally considered the most appropriate procedure for
complex projects as input and advice from the bidding parties informs the client on
the optimum technical, financial and legal solution assessed over the duration of the
JV.

For the purposes of this guide it is assumed the client has agreed to adopt a
competitive dialogue process as the preferred procurement model.

Competitive Dialogue

Competitive dialogue (CD) was introduced in March 2004 by the European
Commission, creating a variant procurement model for PPP / PFI schemes where
there were perceived weaknesses in the standard negotiated process. The variant
model applied a stage known as Invitation to Participate in Dialogue (ITPD).

CD is intended to offer a structured bidding process under competition between a
pre-determined numbers of qualified bidding parties (minimum 3) who are required to
progressively develop their proposals during a pre-defined dialogue period. The
procedure is structured where bidding consortia are required to progressively evolve
and fine tune their proposals spanning; design solutions, financial arrangements,
contractual proposals and service solutions as well as other critical factors specified
in the descriptive document.

It was regularly the scenario that the financial and legal requirements were
impossible to define at the outset due to uncertain risk allocation and best service
model. Therefore bidders were regularly unable to comply with the client’s
requirements, leading to delays in closing deals.
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Actions to be considered

In order to achieve the best outcome it is considered essential to undertake a range
of actions to prepare for the essential and predictable requirements of market
engagement. This shall include:

o O

Establish the Client project team
Appoint in-house personnel
Appoint skilled and experienced external advisors as required.
Planning the procurement process from inception to financial / legal close
Developing a specification / Memorandum of Information (MOI) for bid
consistency, spanning:
Defining the technical scope of the initiative
Defining the property interests to be included and client requirements thereto.
Identifying actions required of the JV to de-risk the project to make it
commercially and legally more attractive.
Commission surveys recommended by the advisors as required giving
comfort to bidders on development considerations — for bid consistency
purposes.
Prepare a draft set of contract documents based on ‘standard’ models
recommended by [the public entity hosting the project].
Prepare a detailed set of draft tender documents to be available at the start of
the competitive dialogue process to inform bidders on the terms of the tender.
Establish the confidential data set for bidder scrutiny to be held in a data-room
accessed via gatekeeper by appointment.
Market Awareness:
Informing the market operators of the opportunity — Prior Information Notice
(PIN) — OJEU
Engaging with respondents

It is considered essential to determine the bidder selection criteria to be applied and
measured prior to advancing the Contract Notice, including:

O O O O o o o o

Price

Funding proposals

Legal arrangements
Planning

Design

Other technical aspects
Proposed risk arrangements
Timeframe

Due to the nature of commercially attractive JV's the process adopted must be
transparent, objective, measured and capable of withstanding scrutiny and challenge
by those bidders who are not selected.
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4.3.4 Anticipated Timescales

The timeframe to establish a JV is dependant on a multitude of factors from
complexity of the project through to the accuracy and availability of development
data, held by the client and the priority the project is awarded.

A simple JV taken through the competitive dialogue route can be contained to a 9 —
30 month timeframe; however more complex and less detailed initiatives could
double that timeframe.

4.3.5 Level of Client Expertise Required

This is entirely dependant on the characteristics of the project as well as the skills
required to import the certainty expected by the bidding parties. Typically the
following expertise will be needed either from in-house or external consultants:
Legal
Commercial / Accountancy
Property Surveyors / Valuers
Capital Cost Advisor
Procurement Advisor
Final Tender evaluators:
Design Champion
Space Planner
Engineering — Structural, Environmental
Town Planner
Others depending on project content.

©O O O o o o

It should be noted that the JVCo will introduce its own supply chain of expertise once
established; at that stage the client should have sufficient skill and capacity to act in
the ‘informed client’ role bringing in other expertise if thought necessary.

4.3.6 Cost

This is entirely dependant on project complexity, duration and level of resource
needed to advance the initiative.

4.3.7 Potential Risks

The potential risks fall into three categories:

o Market perception
o Project based
0 Client risk transfer

Each of these risks need to be carefully considered in the Outline Business Case and
updated as the initiative matures through to project close.

The client should also consider the risk of legal challenge from unsuccessful

tenderer’s based on Public Contract Regulations not being followed.
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4.3.8 Benefits

The benefits of adopting a JV route via competitive dialogue are as follows:

O O O O ©

(@)

Defining project scope to meet the clients needs - the descriptive document
Speed in establishing the JV

Ability to flex the model subject to the terms of the agreement

Opportunity to build a true risk sharing, partnering culture

Ability to access and develop wide ranging professional skills via the JV supply
chain

The ability to raise funds subject to affordability tests

Private sector can provide pump priming for projects, which wouldn’'t normally be
available to clients

Longer period than framework (not unusual to have 15 year agreement), if the
arrangement is not mutually beneficial the JV may be difficult to terminate
without incurring significant cost

4.3.9 Drawbacks

The drawbacks of adopting a JV route via competitive dialogue are as follows:

Need to demonstrate value for money is being achieved for all transactions

The ability to keep the model ‘fresh and modern’ can be challenging and as a
result of long period the client may suffer consequences for long period with
expensive exit

Ensuring critical success factors are both relevant and appropriate

Levering best value from asset sales or asset transfer

Securing the services of professional outside the JV supply chain — choice
constraint

The JV may have difficulty raising funds should the SPV making up the JV
partner come under commercial pressure

Additional planning time required

The benefits and constraints of adopting a JV will be addressed and developed out in
the Outline Business Case as part of the optional appraisal. The constraints will
transfer to the risk register and will need to be managed. Benefits will need to be
incorporated in a benefits realisation plan to be established and maintained
throughout the project duration — in a JV for the duration of the Agreement.

25/38



5.0

CLIENT LEADERSHIP SKILLS

The NIEP client leadership workstream is currently working on the development of a
resource and training signpost and client leadership guide to help support the capital
and asset pathfinder programme. The process of constructing the built environment
is one of the most complex and challenging activities that an individual or
organisation can undertake. Client leadership is critical in ensuring the quality of the
final product, which is only possible if you have a clear brief from the outset and are
able to give and receive relevant information at the right time. A successful project
needs a strong individual who provides leadership and is supported by the right
team. Strong leadership is about having a vision, articulating the brief, providing
clear and consistent communications and good decision-making.

The resource and training signpost will provide a one stop shop for clients wishing to
improve their skill base and professional development. It will highlight relevant
training and resources available and include themes such as leadership, design,
strategic asset management, strategic procurement, carbon & whole life cost,
sustainability, risk and health and safety. The NIEP have recently collaborated with
Constructing Excellence to jointly develop training DVDs that cover procurement
principles, health and safety, and sustainability which will be made available through
the training signpost.

The client leadership guide will define the skills and behaviours required for people
commissioning and managing building projects, including clients from the public and
voluntary sectors as well as their design and construction teams. The guide will
clarify the project environment ingredients that are essential to facilitate excellent
client leadership and delivery of successful projects set within the context of the
present economic and political landscape, including strong leadership, good
organisation, sound advice and informed decision making, as outlined below:

1. Strong leadership

Own a clear, ambitious vision...
Translate your vision into a clear and simple brief, which your partners support, and
continually test your project against it.

Be clear about long-term goals...
Harness the full potential of your project by focusing on agreed long-term outcomes.

Know who to involve and when...

Talk to different people to build and maintain support for high aspirations. Understand
the strengths, weaknesses, knowledge gaps, needs and concerns of your client
team, project partners and the local community.

Learn from other projects...

Visit other places to understand how they succeeded. Aim to deliver a project that
others will want to visit and learn from in the future.
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2. Good organisation

Understand and respond to the project context...
Ensure that your project team understands the full political, economic, social,
technological, legal and environmental context.

Focus on the priorities...
Recognise which parts of a project are critical at each stage. Plan enough time within
your client team to ensure successful delivery of those priorities.

Stand up for quality throughout...
Maintain a focus on quality through all stages, all outputs and the activities of all
partners.

Balance time, cost, quality and risk...

Manage the budget and programme to achieve the desired quality, without letting any
one aspect dominate the process. Manage risk as part of the process rather than
allowing risk aversion to take over.

3. Sound advice and informed decision-making

Use procurement to achieve quality...

Establish relationships between your chosen delivery partners, your client team and
your project team. Put in place decision-making structures that support individual
roles and responsibilities in relation to your project.

Be informed...
Invest in your client team to ensure it has the knowledge, abilities, capacity and the
right advice to deliver a quality outcome

Build a strong project team...

Augment the capacity of your core team with additional skills and expertise from
partners who support your aspirations for quality, and can cope with the demands of
the project.

Sign-off key stages...
Make decisions and monitor progress at pre-determined stages.
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Appendix A

NIEP AND ASSOCIATED FRAMEWORKS

The following map of NIEP frameworks are those established for use within Local
Government and the wider public sector. This is not a definitive list of frameworks
available to those in the public sector commissioning works; they are however, the
most likely to meet the needs of the Capital and Asset Pathfinder projects, assuming
unconventional delivery solutions will not be required.
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APPENDIX B

NIEP for the Built Environment —
The Benefits of Collaborative Procurement
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Collaborative vs traditional procurement

The typical difference in the cost of procurement and construction using collaborative frameworks

within the NIEP as opposed to traditional procurement (formal tender) is given below:

Major Construction Local Benefits

Framework Adoption

£1.1bn* Annual spend 85% of sub-

on major construction contractors are SMEs
frameworks

Total Savings to date

£257m* 8790 of waste i

diverted from Landfill

According to ERG, IEP
framework projects cost

75% less than industry 1330 New entrants

comparators :
P and trainees

* includes historical data from

collaborative frameworks in

Birmingham and Manchester
J 64% sub-
contractors are local to
On average 95% of the area

projects are delivered

within 5% of target

programme -
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Glossary of Terms and Acronyms
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Appendix C

GLOSSARY OF TERMS AND ACRONYMS

DCLG

IEPs
NIEP
CAP
HCA

ERG (formally OGC )

Local Partnerships

Vires

Commissioner

Governance

SPV

PFI

Monoline Insurance

MoA

Covenant of
Undertaking

Department of Communities and Local
Government.

Improvement and Efficiency Partnerships.
National Improvement and Efficiency Partnership.
Capital and Asset Pathfinder.

Homes and Community Agency.

Efficiency & Reform Group, Cabinet Office
(formally Office of Government Commerce).

A joint venture between HM Treasury and the
Local Government Association.

The legal powers vested in a person or entity.

The person or entity procuring the goods or
services required.

The management arrangements and controls of a
defined entity.

A special purpose vehicle created by two or more
organisations to share risk and benefit of a defined
commercial proposition.

Private Finance Initiative — a long term capital
procurement model for major projects where little

public capital is available.

Insurance put in place to reinforce the capital
bond.

Memorandum of Agreement — defined in detail the
terms of agreement reached between parties.

A legally binding promise or the commercial
strength
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Capital Receipt

SMART

KPIs

Exchequer Funds

Lump Sum

OJEU

JV

LABV

Supply Chain

Portfolio Management

FM

Operational Revenue

Embedded Revenue

A capital sum realised from the sale of an asset.

An acronym meaning; Specific, Measurable,
Attainable, Realistic and Time related.

Key performance indicators — measures of
performance.

Funds voted directly by government or by grant.

A tender sum offered by a contractor via tender in
competition.

Official Journal of the European Union — advertises
all public commissions to be awarded above a
prescribed threshold value.

A Joint Venture — where two or more
organisations come together to deliver a
prescribed outcome.

Local Asset Based Vehicle — a commercial
collaboration between the public and private
sectors to realise stated objectives, utilising a raft
of assets including surplus land holdings.

A group of like organisations appointed under a
framework by their client to provide prescribed
services for a set duration.

Usually a division of a PropCo charged to manage
the Landlord/Tenant interface.

Facilities Management usually split into services
(soft FM) and maintenance and alterations to the

building and services (hard FM).

The operating funds needed to pay for a
prescribed service or undertaking.

Operating costs directly attributable to owning a
given property.
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APPENDIX D

OJEU Advertising Timescales
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APPENDIX D

OJEU ADVERTISING TIMESCALES

requests to participate
from the date contract
notice sent

Open Minimum time for receipt of 52
tenders from date contract
notice sent
Reduced when prior information notice (PIN) published (subject to 36
restrictions) to, generally, 22
And no less than —
Restricted Minimum time for receipt of 37
requests to participate
from the date contract
notice sent
Reduced when the notice is issued electronically on the EU web tendering 30
portal www.Simap.europa.eu
Minimum time for receipt of tenders from the date invitation sent 40
Reduced when PIN published (subject to restrictions) to, generally, 36
And no less than — 22
Restricted Accelerated Minimum time for receipt of 15
requests to participate
from the date contract
notice sent
Minimum time for receipt of tenders from the date invitation sent 10
Competitive Dialogue and competitive Minimum time for receipt of 37
Negotiated requests to participate
from the date contract
notice sent
Reduced when the notice is issued electronically on the EU web tendering 30
portal www.Simap.europa.eu
Competitive Negotiated Accelerated Minimum time for receipt of 15

www.ogc.gov.uk/documents/Procurement _Timeline_Tool.doc
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